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County of Herkimer:  Process of Siting and Developing a New Correctional Facility

This Executive Summary provides a detailed overview of the process undertaken by the

County of Herkimer (the “County”) to investigate and seek approval for a new correctional

facility. It also includes a discussion of the County’s position regarding each of the factors

relevant to the “balancing of public interests” test set forth in County of Monroe [City of

Rochester], 72 N.Y.2d 338 (1988) (“Monroe”). The contents are based upon a substantial record

consisting of documents in the possession of the County and the Village of Herkimer (the

“Village”), deposition testimony, interrogatory responses, and other information that

demonstrates the efforts undertaken by the County to site a new correctional facility.

This Executive Summary includes detailed references to specific documents discussing

each aspect of the siting process within each section for ease of reference. The page numbers of

these documents (e.g. “COH: 1234” (referring to a document in the possession of the County),

and “VOH: 123” (referring to a document in the possession of the Village)) appear throughout

this Executive Summary. A separate package has been created which includes all of the

documents referenced in the Executive Summary. The Executive Summary and the package of

documents have been provided to the Village and made available to the public such that the

County may provide an additional opportunity for input on the proposed correctional facility.

I. GENERAL BACKGROUND

In February 2000, the County began evaluating the potential for siting and developing a

new County correctional facility (the “Facility”). The County authorized a private contractor to

provide planning services to that end. Additionally, various County personnel attended a

training workshop on how to site and design a correctional facility hosted by the National
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Institute of Corrections and the County and its consultant have visited nearly a dozen existing

correctional facilities to determine the proper design and operational features for a correctional

facility. See Deposition Transcript of Christopher Farber, dated March 18, 2014 (“Farber

Deposition”) at p. 35. Further, three studies have been completed by outside consultants to

determine the necessary size for the County’s correctional facility. See County of Herkimer

Production Document No. (“COH:”): 2194-2202; 2525-46; 2615-69; 4335-49.

In 2006, the New York Commission of Correction (“Commission”)1 reviewed the

existing correctional facility and determined that, due to substantial lack of compliance with

Commission building requirements, the facility must be shut down for inmate housing and be

used for a holding area for no more than four inmates.  The County immediately investigated

whether a new Facility was needed or, instead, whether the current correctional facility could be

modified to meet State requirements and the County’s future needs.  After hearing County

representatives on the issue of the existing correctional facility, the Commission revisited its

prior order and directed the County to present plans to make the current facility usable in the

short-term, but also present plans for a new permanent Facility.

In addition to expending significant funds to keep the existing facility usable in the short

term, the County pursued the siting and development of a new Facility.  In this process, nearly

thirty possible sites were initially identified and investigated in varying levels of detail over the

ensuing years.  Ultimately, two potential sites were identified and reviewed in detail (including

the Shells Bush Road Site and the Burrill Site) but, due to local opposition, among other things,

those sites were not developed.

1 The County has communicated regularly with the Commission regarding this matter. See, e.g. COH: 1256; 1258;
2168-69; 2170; 2672; 2674 2690-92; 2745-57; 3043; 4157; 4172,
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That siting process from July 2006 to the present, now more than eight years later, has

been an expensive, detailed and significantly lengthy one.  It has been met with staunch local

governmental and oftentimes public opposition at every turn and included the thorough

evaluation of fourteen sites and five alternatives to building the new proposed +/-130-bed

Facility.  None of the five alternatives to building the new Facility were viable.  And, after a

lengthy evaluation of a plethora of potential sites and the investment of substantial resources to

perform that site evaluation process, the County selected the “P&C Site” on Route 28 in the

Village as having the most favorable attributes for use for the new Facility.

In accordance with the requirements of County Law § 216, the County sought and

obtained approval from the Commission for the P&C Site in the Fall of 2008. See COH: 4172.

II. THE COUNTY’S EXTENSIVE CONSIDERATION OF ALTERNATIVES

A. Alternatives to the New 130-Bed Facility

At the outset, the County thoroughly investigated alternatives to both building a new

Facility altogether and building a new Facility of the proposed 130-bed size. See generally,

County Response to Interrogatories, at 20-22 (Interrogatory No.7).

For example, the County considered use of the existing jail; that is, the County

considered renovating, expanding and otherwise modifying the existing jail to avoid building a

new Facility.  This alternative was rejected because the Commission would not permit it, and this

option also was not feasible because of substantial non-compliance with State requirements.2

2 COH: 1256; 2487; 2745; 2686-2688; 2690-2692; 2693-2699; 3281-3282; 2500-2501; 2566-2569; 2168-2169;
2704-2705; 2708-2709; 2711-2712; 4466-4569.
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The County also considered constructing a smaller jail and sought approval from the

Commission for a 108-bed facility, instead of a 130-bed facility.  However, the Commission

rejected this proposal as being inadequate to meet the County’s needs. See COH: 2727; 2729-

2730; 2363-64.

Also considered as an alternative was housing inmates outside of the County on a

permanent basis, with the County paying other correctional facilities to house County inmates.

The Commission, however, would not allow this as a permanent solution. See COH: 2749-

2751. Moreover, this option violates County Law § 217, which directs that “[e]ach county shall

continue to maintain a county jail as prescribed by law.”  Further, beyond being excessively

costly (the County is currently housing many inmates outside of the County and expects this

year’s cost to be $1.7 million, and if all inmates were housed in other facilities on a permanent

basis, the cost would be even higher), this option also created uncertainty since inmate housing

would be subject to available space at other facilities. Additionally, travel for County personnel,

safety risks of transporting prisoners significant distances to other facilities, and the

inconvenience of access to the Courts from locations over an hour or sometimes more from the

County render this alternative infeasible. See Farber Deposition at pp. 21, 25, 43.

As another alternative, the County requested Oneida County to permanently house 72

inmates from the County.  Oneida County denied this request. See COH: 2739.

Finally, the County considered building a joint correctional facility with Oneida County.

However, this option was rejected as being excessively costly for the County, resulting in an

expense of $2 million more per year than if the County operates its own facility. See COH:

2361, 2735-2736, 2965-2967, 2970, 2972, 3746-3747, 3858. It was also questionable whether

this would meet the requirements of County Law § 217 that each county maintain a county jail,
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and could require significant legislative hurdles to create a joint-county Authority to oversee and

operate the jail.

Accordingly, the various alternatives to building a new 130-bed Facility in the County

were not viable and, therefore, were rejected.

B. Alternatives to the P&C Site

Before selecting the P&C Site as the location for the new Facility, the County also went

through an extensive evaluation of many alternative sites, at considerable expense. Specifically,

the County evaluated: the (1) Shells Bush Road Site (Route 28, Town of Herkimer, TMP

113.002-1-29); (2) Quarry Road Site (Route 5S, Town of Herkimer/German Flatts, TMP

120.002-2-41); (3) Burrill Site (Route 28, Town of Herkimer, TMP 113.1-1-80); (4) Putts Hill

Site; (5) the Route 28 Site; (6) McKennan Road Site (Town of Herkimer, TMP 113.003-1-02.3);

(7) Altrux Site (Town of Herkimer, TMP 113.3-1-7.1); (8) Schuyler Business Park Site (Town of

Schuyler, TMPs 105.3-1-3.2, 105.3-1-8.2); (9) Manheim Business Site (Barker Road, Town of

Manheim, TMP 108.4-1-58.3); (10) Little Falls Farm Property Site (Jacksonburg Road, Little

Falls, TMP 121.2-2-3.1); (11) Eastern Herkimer County Industries Site (Paines Hollow Road,

Town of Little Falls, TMP 121.2-2-19.1); (12) Village of Ilion Duofold Site; and (13) Pumpkin

Patch Site (Route 5S, South Business Park, Town of Frankfort).

The County also identified a number of other sites that were preliminarily assessed and

rejected due to environmental or design constraints. All of these alternatives were rejected for a

variety of reasons. See generally, County Response to Interrogatories, at 12-18 (Interrogatory

No. 5); Deposition Transcript of Mark Kukuvka dated August 12, 2014 (“Kukuvka Deposition”)

at, e.g. pp. 35-37.



6

1. The Shells Bush Road Site3

The Shells Bush Road Site (Route 28, Shells Bush Road in the Town of Herkimer, Tax

Map No. 113.002-1-29) was investigated as a possible site as early as 2002 when an appraisal

was completed.  The County attempted to acquire the site in late 2006.  Various studies and an

additional appraisal were completed.  However, after a hearing at the Herkimer County

Community College and other input, the County Legislature ultimately voted against acquisition

of this site in response to opposition by the Town of Herkimer and members of the public. Also,

relative to the water and sewer analysis, this site required formation of a water and sewer district,

which the Town of Herkimer had discretion to deny.  Finally, during review of the site, it was

determined that a portion of the site was in the West Canada Creek floodplain and also had

significant historical concerns as identified by the New York State Historic Preservation Office

(“SHPO”).  These factors rendered this site unsuitable for development. See also County

Response to Interrogatories, at 13-14; Kukuvka Deposition, at 20-22.

2. The Quarry Site4

The County’s investigation of the Quarry Site (Route 5S in the Town of

Herkimer/German Flatts, Tax Map No. 120.002-2-41) led to the issuance of a Request for

Proposals for the site.  This site was ultimately rejected, however, for a number of reasons.  The

Town of German Flatts had indicated its opposition to siting a correctional facility at this

location on more than one occasion, including as recently as the spring of 2014.  Additionally, in

July 2005, when the County was considering this site, a petition was submitted containing

3 The record contains many documents demonstrating the evaluation and ultimate rejection of this Site. See COH:
112-13; 153; 306-07; 310-20; 392-394; 609-11; 1151; 1158; 1159; 1218-20; 1223, 1225; 1286; 2865; 2893-97;
2899-2902; 2954-57; 2959-63; 2968-70; 3019-20; 3029-38; 3143; 3253-3280; 3857-58; 4099-129; 4201-20.
4 The record contains many documents demonstrating the evaluation and ultimate rejection of this Site. See COH:
87-93; 285-291; 295; 297-98; 606-607; 1004;1158; 1219-1222; 1225; 1286; 1379; 2493; 2878-81; 2899-2902;
4201-4220; 4334.
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numerous signatures which opposed siting the new jail at this location.  Included in this petition

were signatures from a nearby residential development, Manion Heights; and, when the County

held a hearing on the matter, residents from this development came out in full force opposing the

siting of the jail at this location. See County Response to Interrogatories, at 14.

Additional significant hurdles to this site related to the lack of water and sewer service.

See Kukuvka Deposition, at 22-24. Development of this site would have required establishing

water and sewer districts in the Town of German Flatts, and possibly obtaining approval from

neighboring municipalities (including, possibly, the Village), to provide water supply and sewer

treatment services from their existing facilities.  The methods available by law to establish these

districts are limited if (as would be the case here) the property seeking service is tax exempt; and

even were all methods available, the Town of German Flatts has discretion as to whether to

approve a district.  The procedures to approve formation of a water or sewer district include a

public hearing, as well as a possible permissive referendum, and potentially State Comptroller

approval, any of which could jeopardize formation of the sewer district, rendering the site

infeasible for use for the County’s proposed correctional facility.  Even if the districts were

approved, installation would have added a cost of more than $1 million to the proposed

correctional facility project. See County Response to Interrogatories, at 14.

Further, had the County selected this site, it would have resulted in removing active

farmland, possibly through eminent domain, and converting it to the proposed correctional

facility.  This, too, rendered the Quarry Site less suitable or desirable than using an existing

vacant site, such as the P&C Site, which was previously developed, located in a commercial

district and would not result in reducing agricultural acreage within the County. See County

Response to Interrogatories, at 15.
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3. The Burrill Site5

The County’s investigation of the Burrill Site (Route 28 in the Town of Herkimer, Tax

Map No. 113.1-1-80) included obtaining an appraisal, commencing review under the New York

State Environmental Quality Review Act (“SEQRA”), contacting the Town and Village of

Herkimer to begin the application process for obtaining water and sewer, performing SHPO

review, performing preliminary subsurface investigation, and preparing a geotechnical report and

budget for facility construction. Relative to SEQRA, the Town of Herkimer challenged the

County’s intent to act as lead agency.  This resulted in an administrative proceeding before the

New York State Department of Environmental Conservation (“DEC”) to determine the proper

lead agency, with the ultimate finding being that the County was the proper lead agency.

Generally, there was significant opposition to construction of a new jail in the Town of

Herkimer asserted by the citizen’s group Concerned Citizens for a Better Herkimer.

Additionally, a number of citizens commenced an Article 78 proceeding against the County in

relation to this site, asserting SEQRA violations.  This resulted in significant cost and delay, as

the citizen challenge involved both a Supreme Court proceeding and an appeal to the Appellate

Division, Fourth Department. Ultimately, the County rejected this site because the Village,

and/or, upon information and belief, the Town of Herkimer were unwilling to provide water and

sewer services for the development of a correctional facility at this site; and, in any event,

delivering water to the site would have required moving it over long distances. See County

Response to Interrogatories, at 15; Kukuvka Deposition, at 22-24.

5 The record contains many documents demonstrating the evaluation and ultimate rejection of this Site. See COH:
301-04; 342-344; 417-20;  2727; 2728-2730; 2865; 2906; 2935-37; 2938-42; 2951-52; 2959-71; 3288-89; 3475-78;
3482-83; 3487-90; 3528-43; 3801-09; 3810-39; 3860-3904; 4002-4009; 4169; 4223; 4227-4230; 4235; VILL:  223;
230; 231; 232; 236-37; 244-45; 246; 247-49; 255-57. With respect to the Lead agency dispute, see COH: 3225;
3288-89; 3330-39; 3327-39; 3342-49; 3412-43; 3473-74; 3482-83; VILL: 202-03; 243; 250-51; 255-257; 268-72.
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4. The Putts Hill Site6

The Putts Hill Road Site was evaluated on a preliminary level.  It was rejected due to the

fact that it was privately owned and very cumbersome relative to obtaining water or sewer

service. See Kukuvka Deposition, at 30-31.  There were also petitions opposing locating the new

jail at this site.  Further, there was lack of cooperation from the Village.

5. The Route 28 Site

The Route 28 Site was evaluated on a preliminary level, but rejected due to, among other

things, physical problems with site configuration.  The site is long and narrow and would not

readily accommodate a new correctional facility. See Kukuvka Deposition, at 35. This site is

also an old utility substation and has issues with contamination.  Finally, development of this site

would have resulted in high costs for water and sewer due to groundwater and bedrock issues.

See generally, COH: 2964-71; Kukuvka Deposition at p. 35.

6. The McKennan Road Site

The McKennan Road Site (Town of Herkimer, Tax Map No. 113.003-1-02.3) was

investigated on a preliminary level, but was ultimately rejected because access could only be

obtained by driving through Herkimer County Community College.  This created an undesirable

result of interrupting college operations due to having to transport inmates to and from the

correctional facility. See County Response to Interrogatories, at 15-16; Kukuvka Deposition, at

33-34.  Constructing alternative road access would have been excessively costly, adding

approximately $1.75 million in expense.  The projected cost for utilities was also excessive, and

there were design issues due to the geography of the site. See Kukuvka Deposition, at 33-34.

6 The record contains many documents demonstrating the evaluation and ultimate rejection of this Site. See COH:
285-91; 295; 1004; 1219-22; 1286; 2164-65; 2493-95; 2953-57; 4201-4217; 4219-20; VILL:  236-37.
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Finally, both the Town and Village of Herkimer were not supportive of this site. See generally

COH: 87-93; 153; 285-98; 2980; 4201-4220.

7. The Altrux Site7

The County investigated siting the proposed correctional facility at a vehicle junk yard

known as the Altrux Site (Tax Map Parcel No. 113.3-1-7.1).  An appraisal was prepared for this

property, and a preliminary phase 1 analysis of potential environmental conditions was also

prepared. Although the Commission approved this site, the County ultimately rejected it for a

number of reasons.  The County had concerns about potential environmental cleanup

requirements due to the fact that the site is an active vehicle junkyard.  In addition,

topographically, the property contains several natural springs and streams that cut through the

property, and it would have been challenging and potentially costly to design the facility around

these natural features. See County Response to Interrogatories, at 16; Kukuvka Deposition, at

24.

8. The Schuyler Business Park Site8

In June of 2008, the County voted the Schuyler Business Park Site (Tax Map Nos. 105.3-1-

3.2 and 105.3-1-8.2) to be the primary site for the new jail.  At one time, the County had also

considered purchasing an additional 25 acres beyond this 164.5 acre site, which 25 acres were

active farm land. An appraisal was obtained and investigations revealed that water and sewer

could be made available at the site for approximately $1.8 million.  The site was ultimately

rejected, however, because of its distance from the County Courthouse and lack of access to

7 The record contains many documents demonstrating the evaluation and ultimate rejection of this Site. See COH:
285-98; 332; 609, 612-613; 960; 1151-52; 1153-54; 1155, 1158; 1223-25; 1326-50; 2594-96; 2886; 2946-50; 2953-
57; 2958-69; 4089-4098; 4217-19; VILL: 223-24; 227-29; 230; 232; 234-35; 236-37.
8 The record contains many documents demonstrating the evaluation and ultimate rejection of this Site. See COH:
2176-78; 2558-59; 2564; 2782-84; 2875-77; 2882-86; 2907-08; 2953-58; 3521-22; 4044-86; 4168.
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Herkimer County water or sewer services. See Kukuvka Deposition, at 28. (It is noted that the

greater the distance from the Courthouse, the more costly the facility is to operate due to travel

costs.  Additionally, Sheriff and police officers transporting inmates are occupied with driving

inmates for a longer period of time the farther a correctional facility is from Court, which means

they have less time to patrol.)

This site would have required that the Facility connect to Oneida County water and sewer,

rather than a Herkimer County sewer and water provider.  Opposition to this site was received

from local police agencies because the site was too far from the busiest municipalities where

arrests occur and court appearances are required, which would take officers out of normal duties

within those municipalities to transport committed inmates back and forth to the correctional

facility. See COH: 2992. Additionally, Wilcor, Inc., a business located within the business park,

objected strenuously, threatening to leave Herkimer County if a jail were co-located at that site.

See County Response to Interrogatories, at 16-17.

9. The Manheim Business Site

The Manheim Business Site (Barker Road, Town of Manheim, Tax Map Parcel No. 108.4-1-

58.3) was investigated on a preliminary level.  It was ultimately rejected, however, due to its

distance from the Herkimer County Courthouse (15 miles), the poor condition of certain roads

needed to access the site, and the limited availability of utilities. See County Response to

Interrogatories, at 17; See generally, COH: 2176-78; 2558-59; 2564; 2923-25; 2933-37.

10. The Little Falls Farm Property Site

The Little Falls Farm Property Site (Jacksonburg Road, Tax Map Parcel No. 121.2-2-3.1)

was investigated but rejected because of substantial cost to provide water and sewer to the site

(approximately $4 million). See County Response to Interrogatories, at 17. There is also
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significant rock present on this site which would have added to development costs.  Additionally,

this site was a significant distance from the Herkimer County Courthouse. See generally, COH:

87-93; 2176-78; 2360; 2558-59; 2563-64; 2883.

11. The Eastern Herkimer County Industries Site

The Eastern Herkimer County Industries Site (Paines Hollow Road in the Town of Little

Falls, Tax Map Parcel No. 121.2-2-19.1) was investigated but rejected because of the excessive

rock expected to be encountered which would have increased water and sewer development costs

(approximately $2 million). See County Response to Interrogatories, at 17.  This site was also a

significant distance from the Herkimer County Courthouse. See generally, COH: 2176-78;

2558-59; 2564; 2176-78.

12. The Village of Ilion Duofold Site

The Village of Ilion Duofold Site was evaluated on a preliminary level.  It was rejected,

however, due to the existence of environmental contamination and because of its small size.

This site does not contain sufficient acreage to support a correctional facility. See Kukuvka

Deposition, at 70. See generally, COH: 165; 2563-64; 2565; 2749-51; 2910-2912; 2980.

13. The Pumpkin Patch Site9

The “Pumpkin Patch” Site is the Route 5-S South Business Park located in the Town of

Frankfort.  This site has been designated for future industrial development in the County of

Herkimer. This property consists of several contiguous tax maps parcel numbers, which

properties are currently owned by the Herkimer County Industrial Development Agency.  The

tax map parcel numbers are as follows:  112.3-1-46.2, 112.3-1-47, 112.3-1-48, 112.3-1-49,

9 The record contains many documents demonstrating the evaluation and ultimate rejection of this Site. See COH:
2244-50; 2680-81; 2775-2781; 2784-88; 2842-2861; 2885; 2893-2903; 2912-2931; 2933; 2951; 2953-60; 2961-67;
2977-79; 3029-3039.
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112.3-1-50, 112.3-1-51, 112.3-1-52, 112.3-1-53, 112.3-1-54, 112.3-1-59, 112.3-1-61 and 112.3-

1-62.

Local officials in the Town of Frankfort objected to co-location of the new jail at this site and

subsequently changed Town of Frankfort zoning to prohibit location of “government agency

offices” in its Planned Development Business Zoning District.  This zoning change prohibits

siting a correctional facility in the business park. This site was also rejected due to

considerations that it was slated for future economic development and such development would

be preferable at the business park. See County Response to Interrogatories, at 17-18.

III. SELECTION OF THE P&C SITE10

The P&C Site (Route 28, Village of Herkimer) is a former shopping center located

predominantly within an area designated as Commercial District (C-3) in the Village of

Herkimer which was previously served by public water, sewer and utilities. The P&C Site is

located less than one mile (approximately 0.84 miles) from the Herkimer County Courthouse.

Pursuant to Correction Law § 45(10), the Commission approved this site for the new Facility on

October 22, 2008. See COH: 4172. In investigating this site as the location for the new Facility,

the County undertook extensive investigation and approval activities, including:  (1) obtaining an

appraisal (see COH: 4010-4043); (2) completing full SEQRA review (including challenge by the

Village to the County’s assertion of lead agency status);11 (3) geotechnical investigation and

additional report preparation (see COH: 117-152; 634-77; 3487-90;  3491-92); (4) water and

10 The record contains many documents demonstrating the reasons for evaluation and proceeding with this Site.
Some examples include:  COH: 23-24; 25; 3553; 66; 67-68; 84; 86;  431; 482-84; 491-92; 495-498; 516; 604-05;
614-15; 616; 617; 1056-1128; VILL: 204; 215-218; 230; 232.
11 Documents illustrating the SEQRA review process can be found at: COH: 624-26; 3006-07; 3198-3212; 3291-92;
3350-52; 3359-3410; 3426-28; 3434-3471; 3472; 4173-75; 4195; VILL: 43-54; 56-80; 178-83; 184-89; 202-203;
206-14; 243;  259; 268-72; 273-85.
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sewer investigation;12 (5) onsite septic system investigation;13 (6) environmental investigation

relating to existing contamination;14 (7) cultural resources investigation, management report

preparation, and phase I archaeological report preparation, as well as completion of a SHPO

inquiry (see COH: 85; 97; 437-481; 3472); (8) completion of a traffic impact analysis (see COH:

3171-74); (9) endangered species review (see COH: 3222; 3294); (10) project

design/development activities (see generally footnotes 11, 16); (11) preparation of the inmate

cell package for construction cost and bidding, including Commission approval;15 and (12)

approval of bond issuance (see COH: 25, 2362, 2769-71; 3852).

Beyond that the physical characteristics of this site are workable for developing a

correctional facility, ultimately, the P&C Site was selected as the location for the new Facility

because it: (1) is located less than one mile from the Herkimer County Courthouse, reducing

transport time by sheriff and local and state police officers, (2) is accessible from a main road,

(3) would allow for reuse of a site that has remained vacant for many years, and (4) would be

located in an area with mixed commercial and industrial uses, with screening from residential

uses, thus being in harmony with local community characteristics. Significantly, as well,

because the site is located within the Village, the Village lawfully could not refuse to supply

water and sewer services as it did with the Burrill Site. County Response to Interrogatories, at

18, VILL: 231.

12 Documents illustrating the water and sewer application process can be found at: COH: 94-95; 96; 98-99; 100-03;
321-22; 323-24; 325-26; 327; 517; 520-21; 633; 1133; 1166; 3840-3842; 3945-46; 4149-51; 4142; 4144-46; 4148-
51; 4152; 4153; 4154; 4155; 4162-4165; 4167; 4176-79; 4180-84; 4188-89; 4350-4447; 4448-4464; VILL: 151;
152-53; 155; 156; 157; 168-69; 170; 173-74; 175; 177; 178-83; 184-89; 198-200; 263-67.
13 Documents illustrating the process to develop and seek approval of an on-site septic system can be found at:
COH: 76-78; 360-381; 386; 430; 436; 523; 561-99; 618-23; 1006; 1055-59; 1163; 2803-05; 2833-35; 3852; 3944;
3947-50; 4238-4333.
14 Documents relating to the investigation of existing contamination can be found at: COH: 1-22; 82-83; 154-281;
395-401; 602-03; 1129-31; 3692-3700; 3736-3745; 3850-51; 3912-13; 3914-15; 3916-21.
15 Documents relating to the development and bidding of the inmate cell package can be found at: COH: 61-62; 486-
489; 503-506; 525; 750-66; 778-87; 798; 799; 845; 846; 955; 1028; 1781-1976; 2362; 2367; 2673; 2969-71; 3853.
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Accordingly, the County selected this site as the most desirable, most workable, and

“least impact” option for locating the Facility. And, at the time when the P&C Site was

investigated, reviewed and selected, a correctional facility was a permitted use in the

Commercial District in which it is located. The zoning amendment prohibiting the siting of a

correctional facility was adopted after the project was reviewed, approved, and put out to bid.

See COH: 4172; 3205-12; 525; 1781-1976.

IV. VILLAGE OPPOSITION AND LITIGATION OVER THE P&C SITE

On August 24, 2011, the Village denied the County’s application for a sewer connection

for the proposed Facility, having previously put up a significant number of obstacles to the

County’s efforts to prepare an application and obtain approval. See Footnote 13, above. On

December 8, 2011, the County filed a Verified Petition pursuant to Article 78 of the Civil

Practice Law and Rules (“CPLR”) and CPLR § 3001 alleging that the Village violated the law by

denying the County’s application for a sewer permit. Shortly thereafter, the County obtained

information that the Village was about to amend its zoning ordinance to exclude jails. See COH

96-99; 2806; 2810-20; 2825; 2839. Upon information and belief, the Village adopted its zoning

amendment in December, 2011, but failed to comply with the New York General Municipal Law

§ 239-m referral requirement.  The Village is believed to have re-affirmed its zoning amendment

in February, 2012 after referring the amendment as required by General Municipal Law § 239-m.

Nevertheless, as a result of the Village’s initial adoption of its zoning amendment, on January 24,

2012, the County filed an Amended Verified Petition and Action for Declaratory Judgment

challenging both the sewer permit denial and the zoning change.  Among other things, the

County argued that the zoning change was preempted by state law, was arbitrary and capricious,
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and was exclusionary.  The County also maintained that its siting of the new Facility was

immune from the Village’s zoning.

On February 6, 2012, the Village amended its zoning ordinance to prohibit use of the

P&C Site for the new Facility.  Specifically, the zoning amendment allows all municipal

facilities “except a correctional facility” within C-3 General Commercial Districts and expressly

prohibits “a correctional facility, correctional institution or jail” in I-1 Industrial Districts. See

Amended Zoning Ordinance of Village of Herkimer (“Zoning Ordinance”), §§ 3.6(j), 3.7(b)(4).

On August 22, 2012, the Supreme Court (Gall, J.) rendered its decision:  the Court did

not address the immunity issue, but ruled, instead, that the Village’s zoning amendment was

preempted by state law and declared the amendment null and void on that ground.  Decision,

Order and Judgment of Hon. Erin Gall (“Judgment”), at 11.  The Village appealed to the

Appellate Division, Fourth Department, wherein the Appellate Division modified the Judgment

by vacating the declaration, finding that there was no state preemption. County of Herkimer v.

Village of Herkimer, 109 A.D.3d1166 (4th Dep’t 2013). On the issue of immunity from Village

zoning, the Appellate Division found the record inadequate to make that determination under the

“balancing of public interests” test set forth in County of Monroe [City of Rochester], 72 N.Y.2d

338 (1988) (“Monroe”).  The Appellate Division, therefore, “remit[ted] the matter to the

Supreme Court for a determination, based upon a more complete record, [of] whether the County

is immune from the requirements of the Village zoning ordinance.” County of Herkimer, 109

A.D.3d at 1169.

Since the Fourth Department’s decision (the “Decision”), discovery has been had between

the County and the Village, wherein the record has been developed adequately to allow
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assessment of the Monroe balancing test.  As set forth below, that evaluation demonstrates that

the Monroe factors weigh decidedly in the County’s favor, rendering the County’s siting and

development of the Facility immune from the Village’s zoning.

V. THEMONROE FACTORS

Quoting Monroe, the Fourth Department’s Decision identifies the following factors to be

considered in the balancing test to determine governmental immunity from a host locality’s

zoning:  (1) the nature and scope of the instrumentality seeking immunity; (2) the kind of

function or land use involved; (3) the extent of the public interest to be served thereby; (4) the

effect local land use regulation would have upon the enterprise concerned; (5) the impact upon

legitimate local interests; (6) the applicant’s legislative grant of authority; (7) alternative

locations for the facility in less restrictive zoning areas; (8) alternative methods of providing the

needed improvement; and (9) intergovernmental participation in the project development process

and an opportunity to be heard. County of Herkimer, 109 A.D.3d at 1167-68 (quoting Monroe,

72 N.Y.2d at 343).

A. The Nature and Scope of the Instrumentality Seeking Immunity

This factor weighs in the County’s favor, since, as an instrumentality, the County is superior

to the Village.

B. The Kind of Function and Land Use Involved

This factor also weighs in the County’s favor. “The care and custody of criminals is a

function of government.” Cayuga v. McHugh, 4 N.Y.2d 609, 615 (1958).  This obligation falls

upon each county in New York, as each county is required by State law to maintain a county jail.
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County Law § 217. Each county’s jail is overseen by, and can be shut down by, the

Commission, if it is found to be “unsafe, unsanitary or inadequate to provide for the separation

and classification of prisoners …or which has not adhered to or complied with the rules and

regulations” of the Commission.  Corrections Law § 45(8). In the event that a correctional

facility is shut down, the County must obtain the approval of the Commission for its new facility.

“No site or location for any county jail shall be selected or acquired by” a County unless is has

“been approved by the state commission of correction.”  County Law § 216. Moreover, the

Commission has directed the County to site and develop a new, permanent Facility with a 130-

bed capacity. See COH: 2168-69; 2170; 2727; 2363-64; 2729-2730; 2757. A county jail also

serves the essential function of providing for the public safety of all County residents, including

those who reside in the Village of Herkimer.

C. The Extent of the Public Interest to be Served Thereby

The public interest factor also weighs in the County’s favor, as an adequate County jail

provides for the public safety of all County residents, including but not limited to those in the

Village. Further, a correctional facility meeting all State requirements satisfies the County’s

obligation to “receive and safely keep in the county jail…each person lawfully committed to his

custody.”   New York Correction Law § 500-c(4). Thus, the County’s interest in providing an

adequate Facility, as mandated by the State, serves the general public interest, which crucial

governmental obligation overrides the parochial concerns of the Village.

D. The Effect Local Land Use Regulation Would Have on the Enterprise Concerned

Preliminarily, it is noted that the Village’s regulation, here, its amendment to the Zoning

Ordinance, banned correctional facilities only after the County had researched the P&C Site,
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obtained Commission approval for the P&C Site, completed SEQRA, and begun to bid out the

inmate cell package for construction at the Facility. See COH: 4172; 3205-12; 525; 1781-1976.

The effect of the Village’s regulation is to ban jails, not only on the P&C Site, but throughout the

entire Village.  The Village’s Brief to the Appellate Division (page 2), Fourth Department,

asserts this outright:  namely, that (1) “the Village Board adopted an amendment to its Zoning

Ordinance . . . which prohibited a correctional facility, a correctional institution or a jail in the

Village;” and (2) “this zoning amendment is [not] targeted at one site, but in fact [ ] is based on

the overwhelming opposition to having a new jail in the village.” See also COH 2810-20; VILL:

96-99; 168-69.

Moreover, this is confirmed by examining the Village’s Zoning Ordinance. See Zoning

Ordinance at Article III. It is highly doubtful that a jail would be permitted in R-1 and R-2

Districts because municipal facilities in those districts must service the neighborhood and be

consistent with residential uses. See Id. at Section 3.1 and 3.2. In R-3 Districts, jails are

expressly excluded. See Id. at Section 3.3. C-1 and C-2 Districts incorporate R-3 uses, and do

not otherwise allow any uses that are similar to jails. See Id. at Section 3.4 and 3.5. C-3

Districts previously allowed jails, but now jails are expressly prohibited. See Id. at Section 3.6;

VILL: 96-99. Likewise, I-1 Districts prohibit jails. See Id. at Section 3.7; VILL: 96-99. The

Land Conservation District (“L District”) could conceivably permit a jail, but not so in

practicality due to the physical constraints of these areas. See Id. at Section 3.8. Finally, a

Planned Development District (“P District”) requires a zoning amendment and involves a

burdensome process to create; further, P Districts are designed to promote economies of scale for

large-scale mixed uses in furtherance of the Village’s comprehensive plan. See Id. at Section
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3.9. Thus, the siting and development of a County jail does not appear contemplated in P

Districts.

Accordingly, the Village’s zoning effectively precludes locating a jail anywhere within

the Village’s boundaries. As a result, the County would lose its ability to locate the new Facility

at the P&C Site, which, after many years of investigation and significant expense, is the only

remaining viable option to satisfy the mandate placed on the County to build a jail.

E. The Impact Upon Legitimate Local Interests

During the SEQRA review process, the County fully considered the impact on local

interests related to developing the Facility at the P&C Site.   In fact, the County reached out to

the Village on numerous occasions to obtain its input as to local concerns, both prior to and

during selection of the P&C Site. See Section V.I below, discussing public input opportunities.

In resolving the dispute over lead agency status in favor of the County relative to the P&C Site,

the DEC noted the Village’s concerns regarding water usage and waste water infrastructure but

determined that the impacts were not predominantly local. See VILL: 178-83. After being

designated lead agency, the County notified the Village of its intent to issue a negative

declaration and again asked the Village for comments as to any outstanding concerns. See COH:

3197. The Village provided no response. See COH: 3471.

Subsequent to the SEQRA review process, in litigation papers, the Village asserted

additional concerns: that a jail would change the character of the Village, reduce available land

for economic development, and take property off the tax rolls. Village Brief to Fourth

Department, at 2. However, the P&C Site is currently vacant and is not being used for any

productive purpose. In fact it has been vacant for many years and, in the view of a regional
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developer, it is not ideal for development. See COH: 3994-96; VILL: 215-218. It is also located

in a Commercial District, which, prior to the zoning amendment, permitted development of a

correctional facility, thus, suggesting that this use is presumptively in harmony with the character

of the area.  And, other municipal buildings are allowed in Commercial and Industrial Districts,

presenting the very same issue relative to taking property off of the tax rolls.

Significantly, the new Facility has been designed consistent with the requirements of

local zoning, and is intended to minimize legitimate local concerns, such as impacts related to

lighting, traffic, noise and other disturbances or nuisances. See COH: 3631-38; COH 2833-34;

Kukuvka Deposition at pp. 68-70. The new Facility would be a one story building designed

similarly to a school or office building, with no fencing, and appropriate greenspace, stormwater

management features, parking areas, and other components that appear in buildings routinely

permitted in the Village.  The County has therefore taken steps to ensure that legitimate local

concerns are addressed.

Regarding the Village’s asserted concern regarding taking property off of the tax rolls, in

2010, the Village engaged in some discussion with the owner of the P&C Site to develop the

property as a recreational park or other public access venue.  This initial proposal included the

property either being tax exempt, or the Village paying the taxes. See VILL 161-62. Therefore,

the Village’s asserted interest in not losing property off of its tax rolls is, at a minimum,

subordinated to its desire to avoid locating the new Facility at the P&C Site, which is not a

legitimate local concern.

Accordingly, based on these considerations, the County believes that the “local impact”

factor also weighs in the County’s favor.
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F. The Applicant’s Legislative Grant of Authority

The “legislative grant of authority” factor weighs decidedly in the County’s favor.  First,

County Law § 217 does not merely authorize the County to maintain a jail; the statute requires it.

See also (B) and (C), above. Further, the Commission has mandated that the County develop a

new Facility (of the size proposed) and has forbidden the County to continue to use, maintain, or

rehabilitate the existing jail on any type of permanent basis. See COH 2045-47; 2168-69; 2170;

2727; 2363-64; 2729-2730; 2757.

G. Alternative Locations for the Facility in Less Restrictive Zoning Areas

As already described, there are no other less restrictive zoning areas in the Village that

would allow for a County jail. See Section D, above. It is highly unlikely that a jail would be

considered “necessary for the service of the neighborhood,” “in keeping with the residential

character of the neighborhood,” or comparable in kind to hospitals or nursing homes; thus, a jail

would not be permitted in R-1, R-2 and R-3 Districts. See Zoning Ordinance at Section 3.1, 3.2

and 3.3. C-1 and C-2 uses do not include jails, and jails are expressly prohibited in C-3 Districts

and I-1 Districts. See Id. at Section 3.4, 3.5, 3.6, and 3.7; VILL: 96-99. L Districts are too

limited topographically to allow for a jail, and P Districts involve cumbersome, restrictive

procedures and do not contemplate correctional facilities in any event. See Zoning Ordinance at

Section 3.8 and 3.9. Moreover, the Village has stated outright that its zoning, as amended,

“prohibit[s] a correctional facility, a correctional institution or a jail in the Village.”  Village

Brief to Fourth Department, at 2.

In addition, the County considered a plethora of other potential locations, including

outside of the Village. Either these other locations were not suitable and/or the locality voiced
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strenuous opposition, including attempting to “zone out” correctional facilities (e.g., Town of

Frankfort relative to the Pumpkin Patch Site). See COH: 2842-2861.

H. Alternative Methods of Providing the Needed Improvement

This factor weighs in the County’s favor, as the County considered numerous alternatives

to the proposed 130-bed Facility. See The County’s Consideration of Alternatives, Subpart A,

above. None of these alternatives would be permitted by the Commission, State law, or other

implicated counties.

I. Intergovernmental Participation in the Project Development Process and
Opportunity to be Heard

The Village had ample opportunity to participate in the project development process from

the outset, including through the SEQRA review process.  The Village also had ample

opportunity to be heard, and, indeed, was heard at many meetings held by the County relative to

the jail siting process generally and selection of the P&C Site particularly.

1. Ability of the Village to Participate in the Project Development Process

The Village was provided with numerous opportunities to participate in the project

development process, both prior to and during selection of the P&C Site.  In addition to the

numerous opportunities provided by the County to the Village (and the public) to present their

views at public meetings,16 the County specifically requested input on new jail sites, including

the P&C Site, from the Mayors and Supervisors of municipalities within Herkimer County by

written communication dated February 13, 2008,.  This included the Village.  This

communication specified the criteria that the County was using to select sites and asked for

suggestions for additional locations. See COH: 2882.

16 See Section V.I.2, below discussing public input opportunities.
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In addition, the County followed up on this with the Village by letter dated March 24,

2008, specifically seeking the Village’s input on five sites, including the P&C Site. See COH:

2865. Five responses were received suggesting sites, including a response from the Village.

These responses lead to the investigation of the Manheim Business Site, the farm in Little Falls,

the Eastern Herkimer County Industries Site in Little Falls, and the Town of Schuyler Site. See

COH: 2176-78; 2865; 2882-86; VILL 223; 230; see also Section II(B)(8)-(11), above.

Further, the Village and the public were provided the opportunity to be heard and

participate during the SEQRA review for the P&C Site. See, e.g. VILL: 178-83; COH: 3178;

3197; 3471. Indeed, the Village was aware of this opportunity, as it was named as an involved

or interested agency. See Id. The Village also certainly participated in this process, as it

challenged the County’s intent to serve as lead agency. See COH 3328. This challenge resulted

in a proceeding before the DEC.  The County described the project proposed for the P&C Site

extensively as part of that proceeding, and stated that the County believed it was exempt from

Village zoning and land use laws. See COH: 3325-3339.

Once the DEC resolved the lead agency dispute in favor of the County (See COH: 3342-

48), the County provided the Village additional notice beyond what is required by SEQRA.  By

letter dated July 7, 2010, the County again reached out to the Village, specifically requesting that

the Village consider if it had any concerns about the P&C Site such that those concerns could be

addressed in the SEQRA review being completed by the County. See COH: 3197. In that

correspondence, the County also notified the Village that it intended to issue a negative

declaration and therefore sought comments from the Village as to any outstanding concerns. Id.

The Village provided no response. See COH: 3323, 3471; VILL: 43-48.
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Accordingly, the Village had a full opportunity to participate in the project development

process and the ultimate selection of the P&C Site.

2. Opportunity to be Heard

In addition to the Village’s participation in the SEQRA process, there were other

numerous opportunities for the Village and the public to be heard during regular meetings of the

Herkimer County Legislature, both during the ordinary public comment portion of the meeting

and during meetings specifically discussing proposed sites for the New Facility. Indeed, the

Village has three representatives on the Herkimer County Legislature; therefore, the Village had

an additional opportunity to be heard simply by those members being present at all meetings

where the P&C Site or siting the new Facility was discussed.

In fact, the County’s records reflect at least thirty-eight (38) meetings of the Herkimer

County Legislature wherein the public was presented information about possible sites for the

correctional facility, and/or that the public commented on proposed sites.17 Further, the public

had the opportunity to comment at all meetings of the Legislature, whether the correctional

facility project was being discussed or not during that meeting.

Additionally, public information sessions were held with respect to proposed sites for the

correctional facility, which meetings were open to the Village and all members of the public.

One of the key public information sessions was held on November 21, 2006, during which time a

presentation was given to the Herkimer County Legislature and all present, and the siting factors

used for a new jail site were discussed. See Meeting Minutes, available at

17 The County Legislature meeting minutes where this comment was received can be found at: COH: 2244-50;
2684-85; 2686-88; 2689-92; 2693-99; 2700-03; 2899-2902; 2909; 2910; 2911-2932; 2933; 2934; 2935-37; 2938-43;
2944-45; 2946-49; 2950; 2951; 2952; 2953-60; 2961-67; 2968-73; 2975; 2976; 2977; 2978-79; 2980; 2981-82;
2983; 2984; 2985; 2986;2988-89; 2989;  2992; 3014-28; 3029-39; 3040-3042.
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http://herkimercounty.org/content/MinuteCategories/View/5/2006:field=minutes;/content/Minute

s/View/61:field=documents;/content/Documents/File/858.pdf. The Shells Bush Road Site was

discussed by members of the public present at the meeting.  A presentation regarding the Shell

Bush Road Site was also given at a November 27, 2006 Legislature Session, as well as a further

Legislation Session held on December 4, 2006. See COH: 2899-2902; December 4, 2006

Meeting Minutes, available at

http://herkimercounty.org/content/MinuteCategories/View/5/2006:field=minutes;/content/Minute

s/View/62:field=documents;/content/Documents/File/859.pdf.

There were further extensive opportunities for public comment regarding the P&C Site,

and the P&C Site compared to others, resulting in significant public comment being provided.

One such opportunity was the result of a request made at a meeting of the Herkimer County

Legislature held on February 13, 2008. See COH 2565, 2868. The County scheduled a meeting

at the Village of Herkimer Village Hall to be held on June 14, 2010, specifically to discuss the

proposed correctional facility (although the meeting was ultimately held at the County offices).

See COH 616, 2867; 2871. On November 16, 2011, a presentation of the proposed correctional

facility occurred during a meeting of the Herkimer County Legislature. See COH 3040-42;

3631-38.

Additionally, potential sites for the correctional facility, including the P&C Site, were

discussed by the Village at a number of Village meetings, in particular, a special session held on

July 29, 2010, wherein the Village solicited comments on the P&C Site and proposed

correctional facility. See COH 2873, 3008-09. The August 30, 2010 meeting minutes for the

Village Board of Trustees acknowledge this public hearing regarding the proposed P&C Site.

See COH 2997-3000. The Village Board of Trustees meeting minutes for August 4, 2010, and
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August 22, 2011, reflect public comments being offered regarding the use of the P&C Site for

the County’s proposed correctional facility. See COH: 3006-07; 3001-3005.

The Village also provided an opportunity for public comment at its December 19, 2011,

meeting wherein the County commented regarding the P&C Site and a resolution of moving

forward with the site despite the Village’s intent to amend its zoning code to prohibit

correctional facilities at the P&C Site. See COH: 2993-96. During this meeting, the public also

offered comments. See COH 2993-96.

Accordingly, there was ample opportunity for the Village to participate and be heard in

the site selection process; thus, this factor weighs in the County’s favor.

CONCLUSION

All of the Monroe factors weigh in favor of the conclusion that the proposed Facility

located at the P & C Site is exempt from the zoning restrictions of the Village.

4829-2549-4558, v.  3


