
Supreme Court, Appellate Division, Fourth Depart-
ment, New York.

In the Matter of COUNTY OF HERKIMER, Peti-
tioner–Plaintiff–Respondent,

v.
VILLAGE OF HERKIMER, Respond-

ent–Defendant–Appellant.

Sept. 27, 2013.

Background: In hybrid proceeding, county sought
declaratory relief and Article 78 review of village's
denial of sanitary sewer system in connection with
proposed county correctional facility. The Supreme
Court, Herkimer County, Erin P. Gall, J., declared
null and void village's amendment to zoning ordin-
ance, denied village's motions to dismiss and strike,
and reserved decision with respect to sewer and
municipal services.

Holdings: The Supreme Court, Appellate Division,
held that:
(1) record was inadequate to determine if county
was immune from village's amendments;
(2) declaration that amendments were preempted by
state law was unwarranted; and
(3) amendments did not improperly concerned with
owner or occupier of land.

Affirmed as modified, and matter remitted.

West Headnotes

[1] Zoning and Planning 414 1759

414 Zoning and Planning
414X Judicial Review or Relief

414X(E) Further Review
414k1755 Determination and Disposition

414k1759 k. Remand and further pro-
ceedings below. Most Cited Cases

Record was inadequate to make determination,
based upon balancing of public interests, whether

county was immune, with respect to its siting of
proposed correctional facility, from requirements of
village's amendments to its zoning ordinances to
exclude correctional facilities from zoning districts
in which proposed facility was sited, thus warrant-
ing remittal to lower court for determination, based
upon more complete record, regarding such im-
munity.

[2] Zoning and Planning 414 1218

414 Zoning and Planning
414V Construction, Operation, and Effect

414V(A) In General
414k1216 Applicability to Persons or

Places
414k1218 k. Government and related

entities. Most Cited Cases
Factors to be weighed in making a determina-

tion as to whether an entity is immune from a muni-
cipality's zoning ordinances are the nature and
scope of the instrumentality seeking immunity, the
kind of function or land use involved, the extent of
the public interest to be served thereby, the effect
local land use regulation would have upon the en-
terprise concerned and the impact upon legitimate
local interests, the applicant's legislative grant of
authority, alternative locations for the facility in
less restrictive zoning areas, alternative methods of
providing the needed improvement, intergovern-
mental participation in the project development
process and an opportunity to be heard.

[3] Zoning and Planning 414 1033

414 Zoning and Planning
414I In General

414k1019 Concurrent or Conflicting Regula-
tions; Preemption

414k1033 k. Other particular cases. Most
Cited Cases

Declaration that village's amendments to its
zoning ordinances were null and void on state pree-
mption grounds, insofar as they excluded correc-

Page 1
109 A.D.3d 1166, 971 N.Y.S.2d 764, 2013 N.Y. Slip Op. 06176
(Cite as: 109 A.D.3d 1166, 971 N.Y.S.2d 764)

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414X
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414X%28E%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1755
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1759
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=414k1759
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414V
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414V%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1216
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1218
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=414k1218
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414I
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1019
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1033
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=414k1033
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=414k1033


tional facilities from zoning districts in which pro-
posed county facility was sited, was unwarranted in
county's suit to challenge those amendments, in
light of limitations of state legislative control over
siting of county correctional facilities and absence
of any comprehensive and detailed regulatory
scheme. McKinney's County Law § 216; McKin-
ney's Correction Law § 45(10).

[4] Prisons 310 101

310 Prisons
310I In General

310k101 k. Establishment and maintenance.
Most Cited Cases

State legislation regarding the siting of county
correctional facilities is limited to requiring state
commission's approval of a county's site selection.
McKinney's County Law § 216; McKinney's Cor-
rection Law § 45(10).

[5] Zoning and Planning 414 1106

414 Zoning and Planning
414II Validity of Zoning Regulations

414II(B) Particular Matters
414k1106 k. Prisons, jails, and rehabilitat-

ive institutions. Most Cited Cases

Zoning and Planning 414 1159

414 Zoning and Planning
414III Modification or Amendment; Rezoning

414III(A) In General
414k1158 Particular Uses or Restrictions

414k1159 k. In general. Most Cited
Cases

Amendments to village's zoning ordinance to
exclude correctional facilities from zoning districts
in which proposed county facility was sited were
not invalid on ground that they violated principle
that zoning should be concerned with use of land,
not with identity of user, because amendments were
directed at land use, not at entity that owned or oc-
cupied land.

[6] Zoning and Planning 414 1159

414 Zoning and Planning
414III Modification or Amendment; Rezoning

414III(A) In General
414k1158 Particular Uses or Restrictions

414k1159 k. In general. Most Cited
Cases

Amendments to village's zoning ordinance to
exclude correctional facilities from zoning districts
in which proposed county facility was sited did not
constitute exclusionary zoning.

**765 Longstreet & Berry, LLP, Syracuse (Michael
J. Longstreet of Counsel), for Respond-
ent–Defendant–Appellant.

Robert J. Malone, County Attorney, Herkimer (Lor-
raine H. Lewandrowski of Counsel), for Petition-
er–Plaintiff–Respondent.

PRESENT: SCUDDER, P.J., CENTRA, LINDLEY
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MEMORANDUM:
*1167 Petitioner-plaintiff, County of Herkimer

(County), selected an abandoned shopping center
located within respondent-defendant, Village of
Herkimer (Village), as the site for its new jail, i.e.,
the proposed Herkimer County Correctional Facil-
ity (Facility). Pursuant to Correction Law § 45(10),
the Commission of Correction (Commission) ap-
proved that site for the construction of the Facility,
and the County thereafter applied for approval of a
connection for the Facility to the Village sanitary
sewer system. After the Village Board denied that
application, the County commenced this hybrid
CPLR article 78 proceeding and declaratory judg-
ment action. The petition-complaint sought, inter
alia, a judgment annulling the determination deny-
ing the County's application and declaring that the
Village is required to provide sewer services to the
Facility. In anticipation of amendments to the Vil-
lage zoning ordinance that would exclude correc-
tional facilities from the zoning districts in which
the site of the planned Facility was located, the

Page 2
109 A.D.3d 1166, 971 N.Y.S.2d 764, 2013 N.Y. Slip Op. 06176
(Cite as: 109 A.D.3d 1166, 971 N.Y.S.2d 764)

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000065&DocName=NYCYS216&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000064&DocName=NYCTS45&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000064&DocName=NYCTS45&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=310
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=310I
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=310k101
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=310k101
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000065&DocName=NYCYS216&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000064&DocName=NYCTS45&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000064&DocName=NYCTS45&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414II%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1106
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=414k1106
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414III%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1158
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1159
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=414k1159
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=414k1159
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414III%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1158
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1159
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=414k1159
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=414k1159
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0194855501&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0194855501&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0140775101&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0131091901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0131091901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0224818801&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0178905001&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0191597001&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000064&DocName=NYCTS45&FindType=L


County amended its petition-complaint to seek,
inter alia, a further declaration that such amend-
ments are null and void. The Village thereafter ad-
opted the anticipated amendments, which exclude
from the legal uses in C–3 Central Commercial Dis-
tricts and I–I Industrial Districts a “correctional fa-
cility, correctional institution, or jail” (Amended
Zoning Ordinance of the Village of Herkimer §§
3.6[j]; 3.7[b][4] ).

[1][2] We agree with the Village that the record
is inadequate to make a determination, based upon
a “balancing of public interests,” whether the
County is immune from the requirements of those
amendments with respect to its siting of the pro-
posed Facility ( Matter of County of Monroe [City
of Rochester], 72 N.Y.2d 338, 341, 533 N.Y.S.2d
702, 530 N.E.2d 202 [internal quotation marks
omitted] ). The factors to be weighed in making
that determination are “the nature and scope of the
instrumentality seeking immunity, the kind of func-
tion or land use involved, the extent of the public
interest to be served thereby, the effect local land
use regulation would have upon the enterprise con-
cerned and the impact upon legitimate local in-
terests[,] ... the applicant's legislative grant of au-
thority, alternative locations for the facility *1168
in less restrictive zoning areas, ... alternative meth-
ods of providing the needed improvement[,] ...
**766 intergovernmental participation in the
project development process and an opportunity to
be heard” ( id. at 343, 533 N.Y.S.2d 702, 530
N.E.2d 202 [internal quotation marks omitted] ).
Here, inasmuch as the record is inadequate to per-
mit the appropriate balancing of those factors, we
remit the matter to Supreme Court for a determina-
tion, based upon a more complete record, whether
the County is immune from the requirements of the
Village zoning ordinance (see generally Town of
Riverhead v. County of Suffolk, 66 A.D.3d 1004,
1005, 887 N.Y.S.2d 650).

[3][4] We also agree with the Village that the
court erred in granting that part of the amended pe-
tition-complaint seeking judgment declaring that

the amendments to the zoning ordinance, insofar as
they result in the exclusion of the Facility from the
location approved by the Commission, are null and
void on the ground that they are preempted by state
law. In the event that the court determines, upon re-
mittal, that the County is immune from the require-
ments of the amendments at issue, that request for
declaratory relief will be rendered moot (see gener-
ally New York Pub. Interest Research Group v.
Carey, 42 N.Y.2d 527, 531, 399 N.Y.S.2d 621, 369
N.E.2d 1155; Times Sq. Stores Corp. v. Bernice Re-
alty Co., 107 A.D.2d 677, 682, 484 N.Y.S.2d 591).
The court, however, granted a declaration that those
amendments are null and void as applied to the pro-
posed Facility, which would produce the same res-
ult as a determination of immunity in the County's
favor. We therefore note our disagreement with the
court's determination that the amendments to the
zoning ordinance are preempted by state law. We
conclude that the New York State Legislature has
not “enacted a comprehensive and detailed regulat-
ory scheme” with respect to the siting of County
correctional facilities ( Consolidated Edison Co. of
N.Y. v. Town of Red Hook, 60 N.Y.2d 99, 105, 468
N.Y.S.2d 596, 456 N.E.2d 487), nor has the State
otherwise “demonstrated its intent to preempt [the]
entire field and preclude any further local regula-
tion” in that area ( Incorporated Vil. of Nyack v.
Daytop Vil., 78 N.Y.2d 500, 505, 577 N.Y.S.2d
215, 583 N.E.2d 928). To the contrary, state legis-
lation regarding the siting of county correctional fa-
cilities is limited to requiring Commission approval
of a county's site selection (see County Law § 216;
Correction Law § 45[10] ). The New York State
Legislature has not directly or impliedly expressed
any intent “to trump local efforts to regulate the
location of [correctional] facilities through the ap-
plication of [the] zoning laws” ( Incorporated Vil.
of Nyack, 78 N.Y.2d at 507, 577 N.Y.S.2d 215, 583
N.E.2d 928). We therefore modify the judgment by
vacating the declaration.

[5][6] We reject the contention of the County,
raised for the first *1169 time on appeal, that the
amendments at issue are invalid on the alternative
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ground that they “violate[ ] the principle that zon-
ing is concerned with the use of land, not with the
identity of the user” ( Sunrise Check Cashing &
Payroll Servs., Inc. v. Town of Hempstead, 20
N.Y.3d 481, 483, 964 N.Y.S.2d 64, 986 N.E.2d 898
, rearg. denied 21 N.Y.3d 978, 970 N.Y.S.2d 747,
992 N.E.2d 1091). The amendments here are direc-
ted at land use, not at the entity that owns or occu-
pies the land (cf. id. at 485, 964 N.Y.S.2d 64, 986
N.E.2d 898). Contrary to the County's further con-
tention, the action of the Village Board in amending
the Village zoning ordinance does not constitute ex-
clusionary zoning (see generally Asian Ams. for
Equality v. Koch, 72 N.Y.2d 121, 133, 531
N.Y.S.2d 782, 527 N.E.2d 265).

**767 We have considered the parties' remain-
ing contentions and conclude that none requires fur-
ther modification of the judgment.

It is hereby ORDERED that the judgment so
appealed from is unanimously modified on the law
by vacating the declaration and as modified the
judgment is affirmed without costs, and the matter
is remitted to Supreme Court, Herkimer County, for
further proceedings.

N.Y.A.D. 4 Dept.,2013.
County of Herkimer v. Village of Herkimer
109 A.D.3d 1166, 971 N.Y.S.2d 764, 2013 N.Y.
Slip Op. 06176
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